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Current Zopics. 

HE year 1898 is signalized by a number 

of unusually important changes in the 
judiciary of the State of New York. First in 
importance, of course, is the retirement of 
Chief Judge Charles Andrews in favor of 
Judge Alton B. Parker in the Court of Ap- 
peals. To succeed Judge Parker on the 
Supreme Court bench, Third Judicial De- 
partment, Governor Black has announced 
the appointment of County Judge Alpheus 
T. Clearwater, of Ulster county. Judge 
Clearwater was elected to his office in Ulster 
county in November, 1895, and his three 
years’ term expires with the close of the 
present year. Justice Parker’s term as Su- 
preme Court justice expires December 21, 
1900. The appointment of his successor 
holds good until December 31, 1898, and at 
the November election this year a justice 
must be chosen for the full term of fourteen 
years. In the First Judicial District, which 
comprises the borough of Manhattan and a 
portion of the borough of the Bronx, Francis 
M. Scott succeeds George P. Andrews as a 
justice of the Supreme Court, and Judge 
Chester B. McLaughlin, of Port Henry, be- 
comes a member of the Appellate Division 
in place of Judge Pardon C. Williams, of 
Watertown, who was re-elected in November 
upon the understanding that he would leave 
New York city and return to work at trial 
and special terms in his own district — the 
Fifth. In the Second, or Brooklyn district, 
Vor. 57 —: No. 2. 





the retirement of Mr. Justice Bradley from 
the Appellate Division made a vacancy, 
which Governor Black has filled by the ap- 
pointment of Judge John Woodward, of 
Jamestown. Of the eight judicial districts 
into which the State is divided, there appears 
to be only one which is not directly affected 
by the changes of the new year. That is the 
Sixth District, which embraces the southern 
tier of counties from Delaware to Chemung 
inclusive, and extends thence up toward the 
middle of the State. In tribunals other than 
those already mentioned, the most important 
appointment is that of District Attorney Ol- 
cott to succeed Mayor Van Wyck as justice 
of the City Court. 


The action of the New York Court of Ap- 
peals in affirming the judgment in the case of 
Isaac Zucker, who was convicted in New 
York city, in December, 1896, of the crime 
of arson in the first degree, serves to call at- 
tention to the fact that the somewhat un- 
usual course of handing down no opinion, 
but affirming the judgment upon the opinion 
of the court below, was followed in this case. 
The judges of the Appellate Division were at 
variance upon the question whether the trial 
court was or was not in error in admitting 
evidence that the defendant had tried to fire 
a building in the city of Newark, N. J., 
shortly before the New York fire, which lat- 
ter crime was the basis of the indictment 
against him. It was contended by the coun- 
sel for the prisoner that no evidence of inde- 
pendent and disconnected crimes could be 
given on the trial of an indictment for a spe- 
cific offense, and that there was no connec- 
tion whatever between the Newark and New 
York fires. The trial judge thought other- 
wise, and so did the majority of the Appel- 
late Division, whose opinion was delivered 
by Mr. Justice Edward Patterson, who de- 
clared that the two fires stood inseparably 
related in the formation and consummation 
of one scheme of destroying property in the 
two cities. Judges Ingraham and Williams 
dissented, holding that the crimes were ab- 
solutely distinct, but Judge Patterson car- 
ried the two remaining members of the court 
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with him. He now has the satisfaction to 
see his judgment affirmed and his opinion, 
which is one of the ablest and most closely 
and carefully reasoned we have recently 
seen, adopted in its entirety by the highest 
court. 


Charles Z. Lincoln, William H. Johnson 
and A. Judd Northrup, New York State 
commissioners of statutory revision, and 
who were also appointed by Governor Mor- 
ton commissioners of code revision, intend 
to begin revising the Code this year. They 
expect to present to the legislature early in 
the present session a proposed “ Judiciary 
Law,” which will include the principal part 
of the early chapters of the Code. The bill 
will embrace the general provisions not re- 
lating strictly to practice, such as the pow- 
ers of the court to make rules, the appoint- 
ment of terms, the Appellate Division of the 
Supreme Court, attorneys, reporters, stenog- 
raphers, the Court of Claims, general pro- 
visions relating to the higher courts of 
record, provisions relating to evidence, ex- 
cepting depositions, the Statute of Limita- 
tions, compensation of judicial and other 
officers of courts, grand and trial jurors, their 
qualifications and selection, together with 
commissioners of jurors, and a general plan 
for a commissioner in any county upon 
proper action by the board of supervisors. 
The bill will also include several subjects re~ 
lating to the administration of justice, not in 
the Code, the aim being to embody in one 
general law, so far as practicable, all general 
provisions relating to the courts or their offi- 
cers, which are not a necessary part of ordi- 
nary procedure. 


The commission also intend to include in 
the “ Prison Law” which they will submit 
to the legislature a large number of sections 
of the Code relating to prisoners on civil 
process. Other bills will also embrace pro- 
visions relating to various city courts, which 
will be taken out of the Code and put into the 
proper charters, or other laws relating to 
particular cities. 

If the legislature adopts the views of the 
commissioners, and these bills become laws, 





the result will be a substantial diminution of 
the Code, for it will eliminate about 700 sec- 
tions. 


Following the action of Illinois and other 
States in raising the standard of admission to 
the bar, the Supreme Court of Ohio has 
lately issued new rules, which have been re- 
ceived with much satisfaction by the bar of 


the State. Perhaps first in importance 
among these is the requirement of registra- 


tion, which is intended to enforce the 
statutory requirement of three years’ 
study. Under this rule the student must 
first register, as in this State, and then 
account for three years of actual work after 
the day of registration. The fixing of the 
minimum of three years as the time within 
which the student may acquire sufficient 
knowledge to entitle him to admission to the 
bar is commendable, as is also the section of 
the new rules requiring general educational 
qualifications. Our contemporary, the Ohio 
Law Journal, truly says that while the stand- 
ard is not as high as might be desired, still 
it is a standard, and as such is a distinct gain 
over anything heretofore required in Ohio. 
Another important provision of the new 
rules is that relating to the appointment of a 
permanent board of examiners, who shall 
hold all examinations in Columbus, thus do- 
ing away with the highly objectionable cus- 
tom of sending special examining committees 
to the law schools in the different parts of 
the State. The rules just adopted will not 
only raise the standard of admission, and 
thus prove a distinct gain to the public and 
the profession, but will also provide for a 
system of examinations of uniform severity. 
The ill-prepared, or, as he has been well- 
termed, the half-baked lawyer is capable of 
doing a vast amount of mischief. Not only 
does he bring or tend to bring the whole 
profession into disrepute, but he needlessly 
consumes the valuable time of courts and 
juries, entailing a large expense upon the 
public. It is a highly encouraging sign of 
the times that so many of the States of the 
Union have already raised or are about to 
raise the standard of admission to so ancient 
and honorable a profession — one which re- 
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quires for its successful practice a very high 
degree of skill and careful preparation. 


An interesting decision was rendered re- 
cently by the Supreme Court of the State of 
Washington, in which a conviction of burg- 
lary was reversed because the accused had 
been obliged to wear manacles in court, 
which were not removed until his counsel 
had made a vigorous protest. During the 
trial the prisoner was again manacled in the 
presence of the jury, and directed by the 
court to go with the jury to the scene of the 
alleged crime. In its decision the Supreme 
Court held that the prisoner’s constitutional 
right to appear and defend in person had 
been violated, inasmuch as that right “is to 
appear with the use of not only his mental 
but his physical faculties unfettered, unless 
some impelling necessity demands the re- 
straint of a prisoner to secure the safety of 
others, and his own custody.” In this case 
there appeared to be no such necessity. The 
court held further in this case, which will be 
found reported in 50 Pac. 580, that the pris- 
oner’s right to a fair trial had been impaired 
because two men had been brought into the 
court-room manacled, one of whom was a 
witness for the prisoner, and both of whom 
had been jointly charged with the same crime 
as the defendant, and had been previously 
found guilty. On this subject Joseph H. 
Hayes, in the Trade-Mark Record, makes 
these very sensible and truthful observations, 
which are well worthy of careful consider- 
ation, especially on the part of prosecuting 
officials and judges: “ Every man is pre- 
sumed to be innocent until the contrary is 
proved, but the prosecuting authorities fre- 
quently lose sight of this fact in their treat- 
ment of those charged with crime. To be 
arrested or indicted does not make one a 
criminal or place one beyond the pale of re- 
spectful treatment, and the way prisoners, 
before trial, are huddled together in the 
prisoners’ pen of a very important criminal 
court of this country is positively revolting. 
A prisoner certainly should never be mana- 
cled before conviction unless his conduct or 
previous record justifies such restraint. A 
salutary lesson from the bench upon the 








fundamental rights of the citizen is at times 
very much needed, particularly when those 
rights are so little respected that a man 
merely charged with crime and taken into 
custody is, without protection of friends or 
counsel, allowed to be put through what is 
known as ‘ the third degree,’ an abominable 
species of police inquisition for the detection 
or entrapping of supposed criminal offenders. 
The law provides a place for the examina- 
tion of persons charged with crime, and it is 
not situated within the confines of a cell or in 
the office of some police official anxious to 
secure a conviction. No man shall be com- 
pelled to be a witness against himself in any 
criminal case, says the Constitution, but 
many a man has been sent to his fate through 
a flagrant violation of the real spirit of this 
constitutional provision.” 


A judgment of much interest on both 
sides of the water, because it constitutes a 
precedent in the law of railway seats, was 
recently delivered in London. It appears 
that a gentleman traveling from London to 
Hastings had occasion to leave the carriage 
at Tunbridge Wells, and took the usual pre- 
caution to reserve his seat by leaving therein 
his umbrella and newspapers. While he was 
absent another passenger seized his place 
and refused to vacate it until forcibly ejected. 
The ejected passenger brought an action 
against the original owner of the seat, and 
the latter entered a counterclaim for similar 
The claim for damages for eject- 
ment was dismissed and the counterclaim 
allowed, the court holding, in effect, that the 
universal mode of retaining a seat in a rail- 
way carriage is a most reasonable and con- 
venient one. By no means the least import- 
ant point in the judgment referred to is the 
court’s assertion that a holder of a seat is 
privileged to use reasonable force to eject an 
intruder. 


damages. 


A very interesting decision as to the own- 
ership of private letters was rendered re- 
cently by the English High Court of Justice, 
in the case of Editor Labouchere, of London, 
against a Mr. Hess, a publisher, and Mrs. 
Sala, the widow of George Augustus Sala, 
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the distinguished journalist. Labouchere 
had made a particularly bitter attack upon 
Mr. Hess, which so angered the latter that, 
as a measure of retaliation, he declared his 
intention to publish proofs of stock-jobbing 
speculations on the part of Labouchere. 
These alleged proofs were found to be cer- 
tain private letters which the London free- 
lance had written to Mr. Sala, and inquiry 
developed the fact that the wife of Mr. Sala 
had received these letters as a gift from her 
husband, and had sold them to Mr. Hess for 
a substantial consideration. Mr. Labou- 
chere applied to the court for an order re- 
straining Mr. Hess and Mrs. Sala from 
publishing any of this correspondence, and 
the order was granted, on the ground that 
the correspondence could not be published 
without the consent of the writer, especially 
when the avowed purpose was to blacken 
the writer’s character—a view which it 
would be gratifying to see the courts all 
over the world endorse. 


We take pleasure in publishing in this 
issue of the ArBANyY LAw JourRNAL the 
beautiful poem, entitled “ Judex Emeritus,” 
written by the Rev. Walton W. Battershall, 
D. D., of this city, and read by him at the 
dinner recently given by the associate judges 
of the Court of Appeals to Chief Judge 
Andrews, on his retirement from the bench 
by the statute of age limitation. It is not 
only in exquisite taste, but reveals a poetic 
faculty of the highest order in the distin- 
guished author. That every student of law 
and literature will thank us for enriching 
our columns with this rare pearl of poesy 
we have no manner of doubt; and for the op- 
portunity to do so we extend our sincere 
thanks to Dr. Battershall. 





FORECLOSURE REFORM. 


—_—— 


EFORM in the manner of selling property 
under foreclosure has become a fact in New 
York by the promulgation of a new rule of gen- 
eral practice by the Supreme Court. This rule 
was drawn by Justice Ingraham, of the Supreme 
Court. The enforcement of its provisions will do 





much to protect unfortunate persons, who, un- 
able to meet the interest on mortgages secured by 
their real estate, are made defendants in foreclos- 
ure suits. Too often their interests have been 
sacrificed because would-be bidders at auction 
sales could secure no information concerning the 
property offered. The new rule will enable the 
public to bid intelligently at foreclosure sales. It 
is as follows: 


“All sales of real estate, or interest or estate 
therein, made in pursuance of any judgment, de- 
cree or order, or by an officer of the court under 
its direction, must be made as directed by section 
1678 of the Code, and notice of such sale must be 
given as prescribed in that section. The referee 
or officer making such sale shall cause to be pub- 
lished with the notice of sale a diagram of the 
property to be sold, or of which an interest therein 
is to be sold, showing the street or avenue upon 
which such property is located, its street or avenue 
number, if any, and specifying the number of feet 
to the nearest cross street or avenue. When such 
sale is made to satisfy any lien or charge upon 
the real property sold, the approximate amount of 
such lien or charge shall be stated in a note an- 
nexed to such notice of sale; and where there are 
taxes, assessments or other liens upon the said 
property which are to be allowed to the purchaser 
out of the purchase money, or which are to be 
paid by the referee, the referee or officer making 
such sale shall also state in a note annexed to such 
notice of sale the approximate amount of such 
charge or lien. An unintentional error, however, 
in such diagram, or in the amount of the lien or 
charge for which the property shall be sold or the 
amount of such taxes or other lien to be allowed 
to the purchaser upon the sale, shall not invalidate 
the sale nor authorize the court to relieve the 
purchaser or order a new sale.” 


Governor Black, on the 5th inst., announced the 
appointment of Former Assemblyman Robert G. 
Scherer, of Albany, N. Y., as miscellaneous court 
reporter, in place of Francis B. Delehanty, whose 
term of office expired in July, 1897. Mr. Dele- 
hanty was appointed in 1892, and was the first 
reporter under the law creating the office. The 
term is for five years, and the salary is $4,500 a 
year, with an allowance of $3,500 for office ex- 
penses. The governor has also announced the 


appointment of Severyn Pruyn Sharpe, of Kings- 
ton, N. Y., as county judge of Ulster county, to 
succeed Judge A. T. Clearwater, who has been 
elevated to the vacancy on the Supreme Court 
bench made vacant by the election of the Hon. 
Alton B. Parker to the Court of Appeals chief 
judgeship. 








Judex: Emeritus.” 


With strength unbroken and with eye undimmed, 
Wearing his lightly resting crown of years, 

As a young bride may wear her orange wreath, 
Grandly he leaves the seat of judgment. Strong 
And wise and incorruptible, he gave 

A lustre to the throne that honored him; 

The throne of righteousness within the shrine 
Built on the basic pillars of the State; 

The throne that stands unshaken ’mid the surge 
Of rival greeds and party insolence 

And the wild clamors of the frenzied hour. 

As long as kingly worth shall sit upon 

The throne, the throne endures. Such worth had he: 
Large knowledge of the shifting battle-lines 

And captured strongholds in the ancient fight 

Of Right and Wrong; keen vision to discern 
Amid the tangled forest of the law 

The thread-like path of justice; skill to strike 
The subtile line of cleavage ’twixt the truth 

And that which masks and apes the truth; supreme 
Intent to see and do the right and weigh 

Out Judgment with an even hand. Such worth 
Had he and worthiness to fill the throne 

Above which Justice holds, with bandaged eyes, 
The scales and falchion of the civic life. 

With trained faculty and ripened power, 

With lilies woven in his laurel wreath, 

He doffs his unstained ermine at the call, 

Not of wise Justice, but her handmaid, Law, 
Who also has a bandage on her eyes. 


WALTON W. BATTERSHALL. 


* Read at the dinner given by the Associate Judges of the Court of Appeals to Chief Judge Andrews, 
on his retirement from the Bench by the statute of Age limitation, Albany, December 16th, 1897. 
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Hotes of Cases. 


In Missouri, K. & T. R’y Co. of Texas v. Wil- 
liams, decided by the Supreme Court of Texas in 
November, 1897 (42 S. W. R. 855), it was held 
that one who, without a ticket, boards a train 
carrying passengers, prepared to pay his fare, and 
with a bona fide intention of paying it, is not a pas- 
senger if he takes passage on a part of the train 
not intended for passengers. 

The court said in part: 

Eaton Williams, a minor, was in the town of 
Bruceville, on the line of railroad which belonged 
to plaintiff in error, and desired to return to Waco. 
He was not at the depot when the train going to 
Waco arrived, but, hearing it approach, ran, and 
got on it as it was leaving the depot. He got on 
the front end of the first car that came by him, 
which was the baggage car, located immediately 
behind the tender, because he had not time to get 
on elsewhere, the train being then in motion, 
going down grade at a rapid speed. He had the 
money with which to pay his fare to Waco, and 
intended to do so, but had no ticket. When the 
train had gone about 200 yards the fireman, using 
a hose that was on the engine, and used by the 
engineer and fireman to dampen the coal to keep 
down the dust, began throwing hot water on said 
Williams, and continued to do so until he jumped 
off the train, by which he broke his leg. The 
plaintiff below recovered a judgment for $2,000, 
which was affirmed by the Court of Civil Appeals. 
This suit was brought by the next friend of the 
injured party to recover damages of the railroad 
company in favor of the boy, Eaton Williams. 
Upon the trial the district judge charged the jury 
as follows: ‘** And by a ‘ passenger,’ as herein used, 
is meant that any person who in good faith boards 
a train carrying passengers, prepared and intend- 
ing to pay his fare to the conductor, is a passen- 
ger, and it makes no difference what part of the 
train he boards, provided, of course, he occupies 
a safe place.” Error is assigned upon this charge, 
which presents the only question that we deem it 
necessary to discuss. 

The relation of passenger and carrier depends 
upon the existence of a contract, either express or 
implied. It is not claimed in this case that there 
was any express contract between the railroad 
company and Eaton Williams, but it is claimed 
that an implied contract arose under the law when 
Eaton Williams boarded the defendant's train. In 
this State one who desires to take passage upon a 
railroad train may provide himself with a ticket, 
which constitutes an express contract for carriage, 
or he may pay his fare upon the train at the rate 
of four cents per mile. If one who has no ticket 
enters the coach of a railroad company which is 
provided for the carriage of passengers with the 
bona fide intention to take passage on the train, 
and with the intention and ability to pay his fare 





pay his fare, such person becomes a passenger, 
and entitled to all the privileges and protection of 
such. This constitutes an implied contract on the 
part of the carrier to safely carry the passenger 
who has thus entered its car. But, in order to 
raise such an implied contract, the party desiring 
to be carried by the railroad company must take 
passage on that part of the train provided by it for 
carrying passengers. (Merrill v. Railroad Co., 
139 Mass. 238, 1 N. E. 548; Bricker v. Caldwell 
[Pa. Sup.], 18 Atl. 983; Hutch. Carr, pp. 447, 448, 
§ 554; Snyder v. Railroad Co. [La.], 7 South, 582.) 
Notwithstanding the statute permits the payment 
of fares upon the train, we think it a reasonable 
regulation for the company to make that it should 
establish places at which to receive its passengers, 
and designate coaches for them to ride in. It is 
proper that the carrier should be notified of the 
presence of all persons claiming the protection of 
passengers, otherwise it would be unable to distin- 
guish between such persons and those who might 
be trespassers, where they enter portions of the 
train not used for the carriage of passengers. By 
this rule the rights of a carrier and a passenger 
would be alike guarded, while, on the other hand, 
if the person seeking passage on the train were 
permitted to board any part of the train, as ex- 
pressed in the instruction, the carrier would be 
placed under the highest obligation to one with 
whem it did not know it sustained the relation oi 
carrier to passenger. The District Court erred in 
the charge complained of, for which the judgment 
must be reversed, and the cause remanded. 


In Illinois Steel Co. v. Mann (48 N. E. 418) 
error was assigned by the appellant in the refusal 
of the trial court to instruct the jury that where 
the master promises to remove a defect that a 
servant complains of, the servant may rely thereon, 
and continue in the service, without assuming the 
risk of the defect, for only such time thereafter as 
is reasonably sufficient to enable the master to 
remove the defect. The Illinois Supreme Court in 
a majority opinion sustain the assignment of error. 
The dissenting opinion, by Judge Carter (Ma- 
gruder and Boggs, JJ., concurring), seems to 
completely refute the prevailing contention of the 
court, 

Justice Carter says in part: 

“IT am satisfied that the instruction in question 
was erroneous, and that it was properly refused. 
That instruction, if given, would have told the 
jury that the servant may, while relying upon 
the promise of the master to repair, remain in the 
service of the master only for such a time after 
that which would be reasonably sufficient to en- 
able the master to remedy the defect, and that if 
he continues in such service longer than that, he 
assumes the increased risk. I do not understand 
the law to be that the time, and that only, which 
would be reasonably sufficient for the making of 


when called upon, and, being called upon, does | the repairs, is the measure of the time during 
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which the servant may rely upon the master’s 
promise to repair. I submit, with reference to the 
opinion of the majority of the court, that the rea- 
sonable time does not so much relate to the 
time required to make the repairs as it does to the 
time the servant is authorized, in the exercise of 
reason and prudence, to rely upon his master’s 
promise. I know that the authorities and text- 
books state in several terms, as stated in the opin- 
ion of the court, that the servant may continue, 
after the promise to repair, in the employment of 
the master a reasonable time, to enable the master 
to make the repairs and remove the defect; but it 
dces not follow that the measure of such reason- 


able time is as stated in said refused instruction. | : 
i | worthy cause, while, on the other hand, the per- 


Let it be supposed that a case is on trial, and the 
injury to the servant is undisputed. The master 


admits the defective condition of the machinery or | 


the place where the servant is required to work, 
and that it caused the injury; admits the servant 
notified him of such defective condition, and that 
he gave the servant his promise to make the re- 
pairs and remove the defects complained of; that 
he failed to keep his promise, and the servant was 
injured. Then, under the rule stated in the above- 
mentioned instruction, and adopted by the opinion 
of the court, the master would proceed to prove, 
to relieve himself from liability, that he did not, 
within such time as would have been reasonably 
sufficient for the purpose before the injury, make 
the promised repairs—in other words, would 
make a complete defense by proving his own de- 
fault and negligence; while the servant would be 
required to prove that the master was not in de- 
fault, but had not, at the time of the injury, had 
sufficient time in which to make the repairs. Such 
positions of the parties would, to say the least 
that might be said, be anomalous. It seems clear 
to me that the rule stated in this instruction and 
adopted by this court is illogical, and contrary to 
reason and natural justice. It is also in conflict 
with what was held in Wagon Co. v. Kehl (139 
Il!. 646). It seems to me that the true rule ought 
to be, and is, that the assumption of the increased 
tisk by the master by his promise to repair, 
whereby the servant is induced to remain, will 
continue until he fulfils his promise, or notifies the 
servant of his inability or unwillingness to do so, 
or until such a length of time has elapsed as 
would, under all of the attending circumstances, 
make it unreasonable for the servant to longer rely 
upon the promise. Under such a rule the question 
would be whether the servant, at the time of the 
accident, relied, or had reasonable grounds to rely, 
upon the promise of the master to repair, or had 
himself assumed the increased risk by continuing 
in the service after he had ceased to rely upon the 
master’s promise. The rule is stated more broadly 
than is here contended for in Pressed-Brick Co. v. 
Sobkowiak (148 Ill. 573, 36 N. E. 572), citing an 
English case, Holmes v. Clark (6 Hurl. & N. 








348). See also Counsell v. Hall (145 Mass. 468, 14 
N_ E. 530).” 





_— --> ——— 


ELOQUENCE AT THE BAR. 
“yh ANY are the friends of the golden tongue” 

is a maxim true in all ages, in all climes, 
and among all civilized people. In the book of 
Exodus we find these words: ‘And Moses said 
unto the Lord, O my Lord, I am not eloquent, 
neither heretofore nor since Thou hast spoken 
unto Thy servant; but I am slow of speech and of 
a slow tongue.” From the time of Moses down to 
the present the slow tongue has retarded many a 


suasive lips of an Aaron have overcome many a 
difficulty and brought sunshine and gladness into 
many a despondent heart. 


Is eloquence at the bar declining? This is an 


| interesting query, and one about which not only 


the public but lawyers themselves disagree. The 
courts held in rural districts before the war were 
peculiarly adapted to foster and develop the gift of 
eloquence. The sitting of the court was an im- 
portant event in the life of the people. It was a 
change and a relief from the quiet, routine work of 
every-day life. It was usually largely attended by 
the people of the district, as the county was then 
called. It afforded an opportunity for the people 
to meet together and discuss the news of the day. 
The general circulation of the daily papers in the 
smaller towns was then unheard of. There were 
no newspaper correspondents at the cross-roads to 
report the news. Consequently those court as- 
semblies were admirably adapted for circulating 
news and disseminating gossip. They furnished, 
too, to the politicians, an excellent opportunity for 
meeting the voters and addressing them upon the 
issues of the day. If a man was ambitious and 
desirous of appreciation by the public, he was 
sure to be present at the county seat on the first 
day of the Court of Sessions. Consequently, when 
an important criminal case was to be tried the 
ccurt-room was sure to be packed with people. 
Under such circumstances lawyers would naturally 
be put upon their metal, and the public would see 
them at their best. Frequently a lawyer’s reputa- 
tion would be made by a single speech, and after- 
wards a good paying clientage assured. In the 
south such occasions as these were the making of 
men like Petigru, Yancey, Clay, Preston, Colquitt, 
Toombs, Stephens, Rhett and McDuffie. Their 
speeches would be listened to with the keenest at- 
tention, and for years afterwards their praises 
would be sung in the homes of the people. Now 
all this, to a great extent, has been changed. The 
meeting of the court is no longer the all-important 
event it once was. Oftentimes most of the specta- 
tors are ignorant negroes. The people have 
neither the time nor the inclination to attend court. 
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Many of them are busy on their farms or in the 
stcre. Besides, the prisoner at the bar is usually 
seme worthless negro with neither money, reputa- 
tion nor character. No one feels any interest in 
him — I was about to say, except his family con- 
nections, and very often they are indifferent, if they 
are not actually arrayed against him. And then, 
too the press more perhaps than anything else has 
brought about a change. The newspapers, daily 
and weekly, circulate freely among the people with 
correspondence from every section, and with the 
news not only of the county and the State, but of 
the world. Why ride eleven or twelve miles over 
rough roads and through the wind and rain to 
hear the news when we can read it in the paper 
sitting by the fire at home? Why breathe the at- 
p.osphere of a court-room vitiated with the odors 
of strong tobacco and mean whiskey in order to 
hear a speech, when, if it is at all important, every 
word of it will be in the morning paper? Not 
only will they give us the lawyers’ speeches, but they 
will spread before us the entire court-house scene, 
just as it really presented itself, with the pictures 
of judge, jury, prisoner, lawyers and spectators. 
And now, since the telephone has been invented, 
we will doubtless be able to hear even the speeches 
sitting quietly by our firesides. I am forced to be- 
lieve that the style of oratory »9nce common in the 
south, with its rhetorical flourish, its fiery meta- 
phors and its vehement declamation, is a thing of 
the past. Now and then in the halls of legislation 
we see a lingering specimen of this old-time school 
of oratory, and so unusual and strange does it 
sound that it would excite our mirth were we not 
restrained by remembering that it has around it 
the pathos and memories of departed days. 

Is it then any advantage to be a good speaker 
in addressing courts and juries at the present day? 
Yes, a very decided advantage. The style of 
speaking has changed, but the advantages to be 
derived from knowing well the art of speaking 
are very great. A terse, earnest, forcible and 
business-like way of presenting facts is in demand, 
and commands a premium. We have no time, as 
a general rule, for pretty flowers, gorgeous rhetoric 
and vehement gesticulation. We must come 
quickly to the point without taking up time beat- 
ing around the bush. A clear-cut, logical state- 
ment goes a long way. If we are dealing with 
facts we must come down with a sledge-hammer 
blow or deal a keen, incisive stroke. We must not 
expend too much time upon immaterial details. 
We must not weary the court with the discussion 
of irrelevant matter. We must make a study of 
the particular court and jury which we are ad- 
dressing, and adapt our manner and style to suit 
their peculiarities. We must remember that the 
great object of an advocate is to persuade and 
convince, and in order to do this we must please 
and not repel. Above all, we must not become 
tiresome. 


Better stop when half through than to 








wear our audience out. We must be sure that we 
have clear in our own minds what we want to say. 
No judge likes to listen to an argument which is 
vague, misty and obscure. We must clothe our 
words in the simplest language. Our gesticulation 
must be easy and natural, free from eccentricities 
of habit or style. Our manner must not appear 
studied or assumed for dramatic effect. And above 
all, we must not pose before the jury. 

To speak well requires a fine knowledge of 
human nature. What may please one judge may 
be distasteful to another. What may win over one 
jury may drive off another. Dress and personal 
appearance have a good deal to do with the im- 
pression an advocate makes. All affectation of 
style, pronunciation and emphasis is to be avoided. 
Some lawyers seem to think it helps their cause 
to adopt some very new and unusual style of pro- 
nunciation. Judges and juries, as a rule, like sim- 
plicity. Prof. Minor, of the Virginia University, 
was accustomed to advise his law class to pro- 
nounce Latin words according to the English and 
not the Continental method, and certainly it was 
very happy advice. We should not rant when ad- 
dressing the jury. It weakens our argument, and 
besides makes us ridiculous. 

Some lawyers have a stock of set phrases and 
pet quotations, which they seem to use in almost 
every speech. This is a great mistake. Their 
audiences soon become familiar with them, and 
they lose their effect. If we wish to make classical 
allusions, certainly it is in good taste to do so, but 
let us by all means endeavor to get some new ones 
occasionally. 

We should beware of imitation. It is said that 
no two leaves of the forest are alike. However 
this may be, I am sure no two men speak alike. 
When we try to copy after somebody else we may 
rest assured we do so at the sacrifice of individual 
power. Young speakers are prone to fall into this 
fault. They are too quick in adopting the peculiar- 
ities and mannerisms of their preceptors and mod- 
els. It is often an easy matter io tell where pupils 
have been educated by the resemblance between 
their style of speaking and that of their teachers. 

Some men speak entirely too loud for their 
voices and constitutions. The result is they wear 
out their audiences and break themselves down. 

We should not laugh at our own witticisms, but 
should leave that for our audiences. A speaker 
locks silly when he tells a joke and then laughs 
more than any one else. 

We should not amplify too much. We should 
take it for granted that our hearers have at least a 
fair amount of sense. A compact, suggestive style 
is far more attractive. It secures and holds the 
attention better, and besides it pleases our audi- 
ences in another way — it is a compliment to their 
intelligence. 

We should try as much as possible to avoid a 
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monotonous, habitual style of gesticulation. It is 
better not to gesture at all than to do this. Ges- 
tures are intended to emphasize our thoughts, but 
when they lose their freshness and originality they 
are of no service. 

And now we have come to the subject of slang. 
I would remark, in the first place, that almost 
everybody seems to use it— men, women and 
children, the educated and the uneducated, lec- 
turers, farmers, doctors, merchants, lawyers, poli- 
ticians, preachers —and, in fact, people in every 
condition and station in life; but that does not 
make it right. However, the question now more 
immediately before us is, “ Should lawyers use 
slang in their speeches?” I am frank to admit 
that it sometimes seems very effective. The 
speeches and writings of the noted lecturer and 
preacher, Sam Jones, abound in slang, and that it 
often gives an incisiveness and emphasis to his 
utterances which they would not otherwise have, 
I am free to admit. It often takes the fancy of 
both judge and jury. Still, it seems to me, it is a 
mistake to indulge in it. I believe that we can 
express the very same ideas which we convey in 
slang in good old-fashioned English words, and 
with far more effectiveness. And in addition to 
that, there is another objection to the use of slang 
which I would like to present. The very fact that 
we use it is an evidence and advertisement of the 
sterility and barrenness of 
knowledge. 

To be an effective speaker we must adopt that 
plan which Lord Bacon suggested for becoming a 
full man —we must read. Freshness, originality 
and vigor can be obtained only by adding to our 
stock of knowledge. The lawyer who speaks 
much without reading will soon become tiresome 
and will be dreaded alike by court and jury. His 
speeches will be full of the same old quotations, 
the same old illustrations, the same old platitudes. 
How can he obtain fresh, inspiring thoughts with- 


our education and 


out drinking often and long at the fountain sources | 


not only of the law but of literature as well? And 
then by reading he will frequently save himself 
from making ridiculous mistakes. 
times palm off on audiences phrases and quota- 
tions 


Lawyers some- 


which are so trite and commonplace as 
actually to be amusing, and yet they are thor- 
oughly unconscious of it because, from their super- 
ficial learning, these phrases and expressions seem 
new to them. 

If we want to be good speakers, we must look 
well after our characters. »I do not believe that a 
man can be truly eloquent who is not good. To 
be able to back up a speech with a high character 
is essential to the greatest oratorical success. We 
must feel what we say, and if we simply affect to 
do so, our hearers will quickly detect the sham. 
We must be in earnest. We must have something 


to communicate, and that something must be 
truth. Deep down in our hearts we must feel 





what we say. If we wish to excel as orators we 
must excel as men. 

And now I will conclude with one additional 
thought. At the outset of this article I enlarged 
upon the splendid opportunities which public men 
had in ante-bellum days for the development of 
their oratorical powers, and I went on to say that 
these environments had been changed and that 
now a more business-like method was in vogue. 
That is all true, and yet the day of the orator has 
not passed, even at the bar. There will be occa- 
sions when the highest flights of eloquence will be 
in demand, though of course they may be more 
rare. As long as time lasts the cause of injured 
innocence will have to be pleaded, justice vindi- 
cated, and iniquity denounced. On such occa- 
sions as these the advocate may soar as high as he 
may desire, may cull the choicest of the flowers of 
poesy, may walk up and down the aisles of litera- 
ture and gather its beauties from every source, 
and, in the language of glorious old Milton, may 
rise to the height of the great argument. 

WALTER L. MILLER. 
- 


LEARNED IN THE LAW AT SEVEN. 


LAWYER IN Kansas WHO ASTONISHES 
3ENCH AND Bar ALIKE. 


A Boy 


NY HE bar of Kansas —indeed, lawyers through- 
| out the country —are talking just now about 
a precocious youth, Byron H. Gilbert, who, at the 
age of has secured provisional ad- 
mission to the bar of his native State, the same to 
go into effect when he reaches the age of 21 years. 
The event is so unusual, and the mental develop- 
ment of the boy so remarkable, that the ALBANY 
L.Aw JouRNAL has procured detailed facts of the 
young man’s birth and brief career, together with 
a portrait, which are given herewith. Byron H. 
Gilbert is seven years of age, having been born in 
Atchison, Kan., July 16th, 1890. His father, Judge 
W. D. Gilbert, has been a practicing attorney in 
Atchison for more than twenty years. He is a 
giaduate of the law department of Michigan Uni- 
versity (1877), and has filled various positions of 
honor, having been judge of the District Court of 
his judicial district. Byron’s natural liking for 
the law attracted his father’s attention at a very 
early period of his life, and the parent has naturally 
taken pains ever since to give him every opportu- 
nity to develop his mind in that direction, though 
by no means forcing him. The boy has always 
taken evident pleasure in learning everything pos- 
sible about the law, and it has, apparently, been a 
mere pastime for him. 

Judge Gilbert writes: “ Ever since Byron was 
old enough to talk, when I have been about home, 
he has sat upon my knee and heard me tell about 
the trial of cases in court, and has talked to me 
about them, at all times quitting his play to con- 


seven years, 
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verse with me about cases in court, and to discuss 
law propositions with me. He has been with me 
in my office and has gone with me into the courts 
and taken pleasure in listening to consultations 
and to trials of any kind. I have taught him law 
phrases and instructed him in law generally, and 
have repeatedly along through his life examined 
him in law, and have noticed with pleasure 
and astonishment his remarkable acquirements 
in that direction. He has a marvelous memory. 
In this way he has acquired a wonderful knowl- 
edge of law. He goes to school and takes an in- 
terest in all his studies, and learns easily. He 
enjoys romping and playing with his young asso- 





BYRON H. GILBERT, 

ciates, and is a leader among them. He always 
has a decision in reference to anything where a 
decision is required, and is always ready to ex- 
press his decision. He is unassuming — nothing 
beld or conceited in his demeanor — never im- 
poses upon any one his knowledge of law, but is 
always ready when asked questions concerning his 
knowledge of law to answer them promptly. The 
photograph does him justice. He has dark brown 
eyes, heavy, long, black eye-lashes, black and 
arched eyebrows, dark hair, inclined to curl; he 
stands erect a perfect figure, is of the average size, 
with a well-proportioned head corresponding to 
the size of his body and his age. In physiognomy 
he resembles his mother. I have for several years 
past taken him with me on trips where I have 
been engaged in trials and in other business in 
courts, giving him the advantage of such opportu- 
nities as well as a rest from school. He was with 








me in the Supreme Court of this State on the 
14th day of this month, and astonished the judges 
and the lawyers who heard his examination in 
law. They said it was most remarkable; that he 
had passed a better examination in law than many 
young men of over twenty-one years of age, who 
had studied law for years and had been admitted 
to practice, and that he was entitled to a certifi- 
cate, and the clerk of the Supreme Court was 
directed to issue him a certificate. It was pre- 
pared on the regular blank, and the clerk took 
special pains in issuing it. 
in quotation were inserted in his certificate: 


The following words 
‘He 
having this day passed a splendid examination.’ 
The certificate was of course provisional, he not 
being twenty-one years of age. On the 2ist day 
of this month (December, 1897) he tried his first 
case before W. D. Casey, a justice of the peace in 
Atchison City, Atchison county, Kan., represent- 
ing the New York World as plaintiff, putting in 
actual practice his knowledge of law. You will 
see mention of the trial in the New York World 
of date, December 26th. At the request of the 
New York World, Justice Casey sent them a certi- 
fied copy of the journal entry in the case Byron 
tried, together with his statement of what was 
said and done at the trial, and the statement 
printed in the New York World of date above 
given, signed by said justice, is genuine and cor- 
rect. He received $25 from the New York World 
as a fee for his services in that case. Byron was 
not associated with any one or-assisted by any 
one in the trial of the case, and 
The defendant was represented by 
one of the able attorneys of our city, Chas. J. Con- 
lon. 1 was in the court-room during the trial, 
but made no suggestions and rendered no assist- 
ance whatever to Byron, as can be verified by the 
justice, the attorney on the other side of the case, 
and many others who were in the court-room and 
heard the trial. He tried his case with a confident 
air, was periectly composed, and was not in the 
least confused, and he impressed the court and 
others who heard the trial that he was perfectly at 
home. He was in no manner bold or conceited, 
but was very unassuming, which fact caused gen- 
eral and favorable comments from the court and 
others. He won his case and receipted the docket 
for the amount of the judgment. The money was 
paid to him by the justice. Byron is a genial and 
sociable boy, a favorite among his associates, and 
well liked by all who know him. He has always 
enjoyed the company of men, and when traveling 
prefers to ride in the smoking car and hear the 
men talk, and to talk with them and see them 
smoke. His mother is a natural musician, and is 
considered the best contralto singer in this State. 
Byron ever since he was three years of age has 
stcod by the piano as his mother played the ac- 
companiments for him, and whistled in a clear 
and distinct tone, correctly, anything he has ever 


received no 
promptings. 
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heard her play or sing. His great pride has al 
ways been to be a lawyer. He often talks about 
what he is going to do when he is a man, and 
always says that he intends to be a lawyer. He 
likes all branches of the law, and says nothing 
about being a specialist. He has received many 
congratulatory letters, coming from all parts of 
the country. The Kansas Statute Company 
Topeka, Kan., sent him a set of the new General 
Statutes of Kansas for 1897, which have just been 
published, in token of their admiration and regard. 
The following is a copy of their letter to him: 
‘Topeka, Kan., December 23d, 1897. — Byron H. 
Gilbert, Esq., Attorney at Law, Atchison, Kan. — 
Sir: Allow us to congratulate you on your success 
as a practicing attorney. We noted the splendid 
examination which you passed last week on your 
admission to the Supreme Court as an attorney 
and counselor at law, and now all the State stands 
amazed at the wonderful exhibition of a seven- 
year-old attorney bringing and trying success- 
fully a suit in law in court. The history of the 
world furnishes no like instance of legal learning 
and skill in one so young. Even fiction’s greatest 
prodigies pale before actual accomplishments in 
Kansas. In token of our admiration and regard 
we forward you to-day by express for your law 
library a set of the new General Statutes of Kan- 
sas, 1897, compiled and published by Judge W. C 
Webb. of Topeka. With kindest regards, we are 
very truly yours, 
Kansas Statutes Company, 
By John A. Kleinhans, Manager.’ 

“ Byron received the books, was very proud of 
them, and answered the letter in his own hand- 
writing. He uses his own letter-heads. which 
have been printed for him. Byron has a sister, 
Frank, who is now in the high school: she is 15 
years of age. This comprises our family.” 


A NEW POINT IN CRIMINAL LAW. 


QUESTION arose in a recent criminal case 

in the County Court of Kings county which 

may be of interest to the bar. The defendant was 
accused of the crime of robbery in the first degree 
as a second offense. When first arraigned he 
pleaded not guilty; but on the day of trial, when 
the case was called, before impaneling and swear- 
ing the jury, the defendant, through his counsel, 
withdrew the plea of not guilty in so far as it 
might be held to traverse the charge of former 
conviction, confinement and discharge, and ad- 
mitted in detail all of the allegations in the in- 
dictment upon that point. The court treated this 


action upon the part of the defendant as a motion, 
and denied it, to which ruling the defendant duly 
excepted. The jury was then called, selected and 
When the district attor- 
ney began his opening to the jury his first state- 
ment related to the former conviction, confine- 


sworn to try the issues. 








ment and discharge. The defendant’s counsel ob- 
jected to this statement on the ground that the 
issue of former conviction had been eliminated 
from the case by the admission of the defendant. 
The court overruled this objection, to which the 
defendant excepted. 

In the production of the proof the people offered 
oral and record proof of the former conviction, 
which was admitted over the objection of the de- 
fendant. The court charged the jury that they 
could not consider the proof of former conviction 
for any other purpose than that of finding whether 
the defendant was a first or second-time offender. 
The jury returned a verdict of guilty, and the de- 
fendant was sentenced to twenty-one years in Sing 
Sing. This proceeding was under section 688 of 
the Penal Code, which reads as follows: 

“A person who, after having been convicted 
within this State of a felony or an attempt to com- 
mit a felony, or of petit’ larceny, or, under the 
laws of any other State, government or country, 
of a crime which, if committed within this State, 
would be a felony, commits any crime, within this 
State, is punishable upon conviction of such sec- 
ond offense as follows: 

“1. If the subsequent crime is such that, upon 
a first conviction, the offender might be punished, 
in the discretion of the court, by-imprisonment for 
life, he must be sentenced to imprisonment in a 
State prison for life. 

“2. If the subsequent crime is such that, upon a 
first conviction, the offender would be punishable 
by imprisonment for any term less than his natural 
life, then such person must be sentenced to im- 
prisonment for a term not less than the longest 
term, nor more than twice the longest term, pre- 
scribed upon a first conviction.” 

There is no other provision of the Code of 
Criminal Procedure or Penal Code pointing out 
the way by which this evidence may be adduced 
before the jury. The words “upon conviction,” 
given a reasonable and fair construction, must 
mean that the evidence of a former conviction 
cannot be introduced until the jury has found the 
defendant guilty of the offense for which he is 
being tried. Manifestly, it was not intended that 
the fact of the former conviction should be used by 
the people in order to obtain the conviction for 
the last offense. This section of the Code stands 
alone, unaided by any other provision which 
would enlighten us in its application. I believe 
that it should be construed in connection with the 
common-law rules of evidence. One of the set- 
tled principles of the common law which has been 
anplied in the trial of the accused for centuries is 
that evidence of the bad character of the accused 
cannot be introduced unless the accused opens 
that question. Another equally well settled prin- 
ciple of the common law is that evidence of char- 
acter cannot be of particular bad acts: but must be 
of the general reputation of the accused. In the 
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light of the wisdom of these safeguards of the 
law, the Code relating to the second offense 
should be administered. It has provided no other 
method, and we are left to apply the well-settled 
principles of evidence. Indeed, it is questionable 
if its administration in any other fashion than in 
accordance with these principles can be sustained 
under the Federal and State Constitutions. 

The evident effect of the admission of this evi- 
dence is to put in evidence bad character as an 
original fact; to prove specific acts instead of 
general reputation; and the practical effect is to 
destroy the presumption of innocence on the very 
threshold of the trial. If the legislature intended 
that this should be the effect of this section of 
the Code, I can appeal with considerable confi- 
dence to the constitutional provision which says 
that no person shall be “ deprived of life, liberty 
or property without due process of law.” This is 
a limitation upon legislative power, and, as said by 
Seldon, J., in Wynehamer v. People, in 13 N. Y.: 
“ All those fundamental rules of evidence which, 
in England and in this country, have been gener- 
ally deemed essential to the due administration of 
justice, and which have been acted upon and en- 
forced by every court of common law for centu- 
ries, are placed by the Constitution beyond the 
reach of legislation. They are but the rules which 
reason applies to the investigation of truth, and 
are, of course, in their nature unchangeable. If it 
does not follow that to determine what they are, 
as applicable to judicial proceedings, is a judicial 
and not a legislative power, still they must neces- 
sarily be included in the phrase, ‘due process of 
law.’ If this be not the true interpretation of the 
Constitution: if the legislature, in addition to de- 
claring what acts and what intentions shall be 
criminal, can also dictate to courts and juries the 
evidence, and change the legal presumptions upon 
which they shall convict or acquit, there is no bar- 
rier to legislative despotism; and the separation of 
the legislative and judicial departments of the gov- 
ernment, the guarantee of trial by jury and of a 
trial according to the course of the common law 
have all failed to afford any substantial security to 
individual rights.” 

The next question, Whether the accused has the 
right to admit the fact of former conviction, and 
thereafter successfully object to any evidence of 
that fact going to the jury, is a new one in this 
State. The judge is vested with the sole power of 
sentence. The former conviction can be used for 
no other purpose than that of increasing the pun- 
ishment. It is idle as a question of procedure 
and extremely harmful to the commonest rights of 
the accused to allow this evidence after the de- 
fendant has entered his admission of record and 
eliminated that issue from the case. This is sub- 
ject to the same objection before given, and to the 
further objection that it is practically “ putting 
the accused twice in jeopardy for the same of- 





fense.” Since the court has, in a proper manner, 
ascertained the fact of former conviction, what 
other purpose can it serve? The objection that the 
accused cannot plead guilty to one portion of the 
indictment and not guilty to another portion is 
met and overthrown by the authority of People v. 
Raymond (96 N. Y.), wherein the court says: 
The first offense is not an element of, or included 
in. the second, but is simply a fact in the past his- 
tory of the criminal which the law takes into con- 
sideration when prescribing punishment for the 
second offense.” If it be simply a fact, why may 
not the accused admit it? If the accused were to 
piead guilty to the entire indictment, no one would 
contend that it would then be necessary to pro- 
duce proof of the former conviction. If the ac- 
cused can admit it when pleading to the entire 
indictment, and the former conviction is “ simply 
a fact in the past history of the accused,” why can 
he not admit it without pleading guilty to the 
entire charge? 

There is no provision of the Code which author- 
izes the court to allow such evidence to go to the 
jury, nor which justifies such a course. There is 
abundant authority in the common law which pro- 
hibits it. 

Mr. Wharton, in his work on Criminal Law, 
section 3418, sustains these views, as does Mr. 
Bishop (section 961). 

The courts of California and Virginia have held 
that the defendant may admit his former convic- 
tion and free his case from the awful burden of 
allowing the fact to go to the jury. (Kane ~« 
Com., 109 Pa. 541; State v. Haymes, 35 Vt. 570; 
People v. Butler, 3 Cow. 347; Com. v. Morrow, to 
Phila. 583; 24 and 25 Victoria, chap. 96, sec. 116; 
Reg. v. Cox C. C., 502, 15 Week. Rep. 106; People 
v. Meyer, 73 Cal. 548; Thomo v. Commonwealth, 
22 Grattan, 912.) 

Our own Court of Appeals has gone no further 
than to say that “upon issue joined the former 
conviction must be proved.” (People v. Johnson, 
55 New York.) It remains for the Court of Ap- 
peals of New York to say whether the allowing 
said evidence to go to the jury before conviction 
for the second offense is “ depriving the accused of 
his liberty without due process of law.” 

If they hold that it is not, then I sincerely hope 
they will allow the accused the somewhat paltry 
privilege of admitting his former conviction to the 
court, and spare him the well-nigh overwhelming 
influence of such a fact with the jury. 

Martin W. LITTLETON. 

Brooxktyn, N. Y., Jan. 1, 1808. 


PLAGIARIZED FROM HIMSELF. 


N his early professional career Senator Jones, of 
Arkansas, had occasion to prepare himself for 


an argument in court. 
unusual. 


The issues were somewhat 
The young lawyer searched his authori- 
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ties, and was so painstaking that he committed 
what he intended to say to paper. 
of trial a settlement was made. The speech was 
tucked away in a pigeon-hole of the law office in 
Washington, Ark., and forgotten. Years after- 
ward a similar suit was instituted, and Mr. Jones 
found it necessary to prepare himself along the 
lines of the former effort. He did so and made 
his speech. Afterward he was congratulating him- 
self that he had not had an opportunity to deliver 
the first speech, because he felt that with his added 
experience he had made a much more effective 
argument and had done himself far more credit. 
Strangely enough, a search for some papers about 
that time brought to light the speech prepared 
years before and put away undelivered. What was 
the amazement of Mr. Jones to discover that the 
speech he had just delivered as the result of his 
recent preparation, and which he had flattered 
himself was a great improvement on his early at- 
tempt, was almost verbatim the speech that he had 
written and, as he supposed, entirely forgotten! — 
St. Louis Globe-Democrat. 


Before the day 


— — 


LAWYERS’ MANY RUSES. 
PREPONDERANCE OF EVIDENCE AND LAW IS NOT 
ALWAys DECISIVE. 


aad 


is not always the preponderance of law and 
facts which enables the skilled advocate to win 
a case for his client, says the Chicago Chronicle. It 
frequently happens, even in this day of absence of 
sensationalism in the trial of criminal cases, that 
an experiment made by a skillful and daring at- 
torney overcomes a weight of damaging evidence 
more certainly than anything else that could be 
devised. 

The lawyer who dares something unusual in his 
efforts to clear his client frequently wins success, 
where, if he had relied on the usual forms ot evi- 
dence, an almost certain conviction would have 
resulted. In former years this was practiced much 
more frequently than now. But enough of it is 
still done to show that facts can be laughed out of 
court or so controverted by experimentation along 
the line of the story of the prosecution as to 
utterly destroy in a second’s time the accumulated 
weight of evidence painfully prepared and exhib- 
ited through long weeks of trial. 

To be accounted a good criminal lawyer a few 
years ago meant not only the capacity for taking 
advantage of every weakness of the enemy, but 
to have a reserve of resources which could take a 
trifling incident and swell it into proof of guilt or 
innocence in a startling manner. It would so im- 
press itself on the minds of the jury that no en- 
deavors of court or counsel would be able to 
dislodge it. The object of such experiments is 
always to impress the impossibility of the charge 
under the conditions presented, by making such 








a powerful display of this impossibility that noth- 
ing human could force the minds of the jurymen 
to accept guilt. 

Probably the most resourceful criminal practi- 
tioner ever in Chicago was the late John Van 
Arman. Mr. Van Arman is said to have defended 
110 men charged with murder and to have secured 
the acquittal of every one. 

No matter how black things looked for his 
client, no matter how strong and unbroken the 
chain of evidence woven around him, Mr. Van 
Arman was always equal to the emergency with 
some startling display of talent which negatived 
the best efforts of the prosecution in an instant. 
He was a man of profound legal and medical 
knowledge and so resourceful that his retention in 
a case stampeded the State’s attorney. 

As good an illustration of his readiness is a story 
of how he obtained the acquittal of a woman in 
Michigan when he first came to the bar. The 
story is vouched for by W. S. Forrest and Luther 
Laflin Mills, both of whom have heard the cor- 
rect version from the lawyer himself. It has 
grown to vast proportions in the telling in later 
years until it is regarded with greater admiration 
than the real facts warrant. 

One version has the daring attorney make a 
narrow escape from death in his experiment. But 
the facts are that there was no danger, although 
judge and jury were unaware of this at the time. 
Tt was a case of slow poisoning, arsenic, a cumu- 
lative poison, being the material used to produce 
death. 

As related by Mr. Mills yesterday a woman was 
arrested and indicted charged with poisoning her 
husband, a farmer in not far from 
Grand Rapids. The man died under suspicious 
circumstances and the woman was arrested. She 
had made some cookies for her husband and he 
had eaten freely of them. Then the toxical action 
of arsenic was noted and the authorities seized on 
the remaining cakes and caused chemists to make 
analysis of some of them. They found arsenic in 
them and testified that one cake would kill half a 
dozen men. Here is where the lawyer refuted 
this expert testimony in the most sensational and, 
at the same time, most convincing manner. 

He had learned from his client that the cakes 
did contain the drug, but that there was not 
enough in one to produce death. He was well 
aware of the action of the drug and the amount 
necessary to kill. He made a special study of 
arsenic for that trial and then showed the jury 
that the cakes, while they might contain arsenic, 
would not kill. It was when making his closing 
address to the jury that he asserted that those 
cakes which were in evidence as exhibits were 
harmless. He made the sweeping statement that 
they would harm nobody and then turned to the 
court and opposing counsel and said dramatically: 
“T will now demonstrate that I am right.” 
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Then before anybody could interpose a word he 
seized one of the cakes and rapidly consumed it 
before the bulging eyes of court, counsel and jury. 
Then he calmly took his seat to await develop- 
ments. The prosecuting attorney made a lame 
and halting close, as his mind was taken up with 
the possible consequences to Mr. Van Arman. 
But that astute lawyer knew nothing was going 
to happen to him and he carelessly sat by until the 
case was given to the jury. The cakes were pois- 
oned, but there was not enough to hurt him. The 
jury seeing his freedom from bad result soon re- 
turned into court with a verdict of not guilty. 

Uicatineetis 


Hefore the Final Bar. 





M\ HE necrological record of the year 1897 is a 

long one. During the twelve months just 
past the bench and bar of the country have lost, 
among others, the following: Charles E. Butler, 
of New York; United States District Judge John 
Lowell, of Massachusetts; Judge J. J. Storrow, of 
counsel for Venezuela during the arbitration argu- 
ment; George Bliss, of New York; Danie! G. Rol- 
lins, surrogate of New York; United States 
District Judge Thomas L. Nelson, of Massachu- 
setts; United States District Judge Asa Tenney, of 
Brooklyn; Chief Justice Henry C. Truesdale, of 
Arizona; Chief Justice A. B. Conway, of Wyom- 
ing; Clerk of the New York Court of Appeals 
Gorham Parks; Former Supreme Court Judge 
Francis G. Gilbert, of New York; Appeals Court 
Judge William L. Dayton, of New Jersey; Charles 
W. Brooks, of New York; United States Circuit 
Jvdge Leonard E. Wales, of Delaware; United 
States District Judge Augustus S. Seymour, of 
Nerth Carolina; Chief Justice Mercer Beasley, of 
New Jersey; James Fraser Gluck, of Buffalo, 
N. Y. 

Judge Edmund H. Bennett, of Taunton, Mass., 
the venerable dean of the Boston University Law 
School, died at Boston on the 2d inst., after an 
illness of several weeks, of heart failure. The de- 
ceased was 73 years of age, and was recognized as 
one of the most eminent members of the Massa- 
chusetts bar. 


> 


Legal Aotes of Pertinence. 





A Canadian controversy as to the right to ap- 
point lawyers to the rank of queen’s counsel has 
just been settled by the judicial committee of the 
Privy Council in England. That tribunal, against 
the appeal of the attorney-general of the Dominion 
of Canada, decides that the lieutenant-governor of 
the Province of Ontario may appoint queen’s 
counsel for that province. 

The authorities of San Francisco, Cal., have 
made a new departure in criminal procedure, which 
is expected to deter murderers from interposing 





the plea of insanity. Mrs. E. Papp-Wilson, who 
was accused of murdering her husband in San 
Francisco on September 25, 1894, was adjudged 
insane before her trial took place, and she was 
sent to an asylum. Now that she has recovered 
she will be brought to trial in the Superior Court. 
District Attorney Barnes says this plan is to be 
adhered to in all similar cases. 

In the equity case of William H. C. Lawrence, 
administrator of Andrew Lawrence, v. William H. 
Hull et al., at Boston, Mass., the full bench holds 
that a contract by a retiring partner selling to the 
remaining partners “at this date constituting the 
firm of Lawrence, Wilde & Co., all my right, title 
and interest to and in any and all things and 
property of whatsoever name or nature, in which 
I have an undivided interest with” them, does not 
pass to them, by implication, the right to use the 
firm name. This was a bill in equity brought by 
the plaintiff, under Public Statutes, chapter 76, 
sections 6 and 7, to enjoin the defendants from us- 
ing the name of Lawrence in their partnership 
name, which is at present Lawrence, Wilde & Co. 
The court holds that this statute gave each former 
member of the firm the whole and undivided inter- 
est in the use of his own name, and that in this 
case words could not have been framed more accu- 
rately to exclude a grant of that interest. The 
court sees no ground for giving the plaintiff 
profits, and observes that neither he nor the estate 
which he represents has suffered beyond the in- 
fraction of a statutory right of prohibition. 

A short time ago the Supreme Court of the 
United States affirmed the decision of the Circuit 
Court of Appeals in New York in favor of the de- 
fendant in the false imprisonment suit of Geo. F. 
Underhill against Gen. Jose Manuel Hernandez, 
formerly of the revolutionary army in Venezuela. 
The plaintiff was a citizen of the United States, 
who had erected a system of water-works in the 
city of Bolivar. In 1892 a force of revolutionists, 
under the command of defendant, took possession 
of the city. The defendant would not allow Mr. 
Underhill to leave his house unless escorted by 
soldiers, and would not give him a passport so 
that he could get out of Bolivar. The purpose of 
Gen. Hernandez was not malicious toward the 
plaintiff, but merely to coerce him into operating 
his water-works for the benefit of the community 
and the revolutionary troops. The Circuit Court 
of Appeals, speaking through Judge Wallace, held 
that the act complained of, being those of a mili- 
tary commander representing a de facto govern- 
ment in the prosecution of a war, did not render 
him liable to a civil suit in the fribunals of the 
country. Substantially the same view of the case 
is taken by the Supreme Court at Washington. 


According to reports from the New Jersey capi-- 
tal, the acceptance by Governor Griggs of the 
office of attorney-general of the United States is 
likely to lead to some embarrassing complications 
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in that State. In order to be governor, Foster M. 
Voorhees, the young senator from Union county, 
must first be elected president of the senate. He 
must maintain that position and call the senate 
together daily, naming some one to act as presid- 
ing officer during the day. A regular presiding 
officer pro tem. might be chosen by the senators, 
buc it is believed Voorhees would have to preside 
cecasionally in order to possess the necessary au- 
thority. Among the queries raised were these: 
Will Voorhees draw both the salary of governor 
and of president of the senate? Will he have the 
right, in case of a deadlock, to take his seat and 
vote, as there are only fourteen Republican sena- 
tors, just enough for a two-thirds vote? Can Voor- 
hees come in and vote when a suspension of the 
rules is desired? Will he sign bills both as presi- 
dent of the senate and again on their passage as 
governor? Should he vote on any measure, would 
it not show what he would do with the measure 
when it reached him as governor, and if he voted 
against it, would not its passage be useless? In 
case he sends nominations to the senate, and there 
is an equal division as to the confirmation of his 
appointments, can he go into the senate and vote 
to confirm? Will Union county be without sena- 
torial representation during the coming year? 
There seems to be a decided difference of opinion 
or. these questions. The Constitution says a public 
official cannot exercise the function of two offices 
at the same time, yet the Constitution provides 
that only as president of the senate can that officer 
perform his duties as acting governor. It is 
thought that the Constitution is faulty, and the 
new condition of affairs will show the necessity of 
a change. But because a constitutional election 
was held this fall, no other amendments can be 
submitted, under the Constitution, for five years. 


Legal Laughs. 





Judge Wilson, of Ohio, has long been noted for 
his wit. One evening after court had adjourned 
several very prominent lawyers assembled in his 
office. One of them said: “‘ Judge, I have made a 
comfortable fortune at the bar, and now I think of 
retiring and devoting the remainder of my years 
to the study of those things that I have neglected. 
What would you advise me to begin on?” 
‘ Law,” promptly replied the judge. 

A local legal light relates the following story as 
to what once took place between one of his 
granger clients and the latter’s son, according to 
the Ohio Legal News. The old farmer called 
John into the lawyer’s office and said to him: “‘ My 
son, I have made my will, and as it may perhaps 
make you a better boy to know the good part I 
have done by you, I will tell you its provisions. 
I have given you my property of every kind and 
apoointed your uncle Jim to wind it up for you.” 
To which the boy replied: ‘“ Your intentions, dad, 


if it is all the same to you I wish you would just 
change that thing around — give the property to 
uncle Jim and appoint me the executor to wind it 
up for him.” 

English RAotes. 

Referring to the case of Allen v. Flood, we find 
that, taking all the judges who in one way or an- 
other have had the case before them, that thirteen 
have been on one side and eight on the other, 
says the Law Times. Their names are as follows: 
Against Allen — Kennedy, J., Esher, ex-M. R., 
Ludlow, L. J., Rigby, L. J., Hawkins, J., Cave, J., 
North, J., Wills, J., Grantham, J., Lawrance, J., 
Halsbury, L. C., Lord Ashbourne and Lord Mor- 
For Allen — Mathew, J., Wright, J., Lord 
Herschell, Lord Watson, Lord Macnaghten, 
Lord Davey, Lord Shand and Lord James. The 
comment of the Daily News is that ** judges must 
sometimes be weighed as well as counted.” 

The death is announced of Sir Frank Lock- 
wood, the distinguished English barrister. The 
deceased is pleasantly remembered by members of 
the profession in this country who met him some- 
thing over a year ago, when he came to the United 
States in company with Lord Russell, of Killowen. 
> 


Hotes of Recent Amevican Decisions 


Absolute Bequest — Statutory Regulation of 


ris. 








Powers Applies to Powers Affecting Per- 
sonal Property — Disability of the Executor 
of an Executor.—A bequest which gives to 
a beneficiary, absolutely during her life, the 


residuary estate, with power to dispose of it at 
her death as she may deem fit, and with no 
remainder limited upon it, vests in her an absolute 
title to the property. The article of the Revised 
Statutes relating to powers applies as well to 
powers concerning personal property as to those 
affecting real estate. The executor of an executor 
has no authority, as such, to administer upon the 
estate of the first testator. The proper proceeding 
in such a case is to have an administrator with the 
will annexed appointed, who shall receive and dis- 
tribute the portion of the estate remaining in the 
executor’s hands at the time of his death. (In the 
matter of the judicial settlement of the account of 
Maria B. Moehring, executrix, etc., of William G. 
Moehring, executor, etc., of Sophie Moehring, 
deceased. Marie Hill, appellant; Maria B. Moehr- 
ing, as executrix, etc., Sophie E. M. Leith, Jose- 
phine Stephani, Herman Moehring and Maria J. 
Moehring, respondents, N. Y. Court of Appeals. 
Decided Nov. 30, 1897.) 

Acts of Foreign Government — Not to Be Re- 
viewed by Courts of This Country — Judicial 


Notice — Acts of Military Commander Not the 
Subject of a Personal Action. —1. The acts of a 
foreign government done within its own territory 





are good, but I have my doubts of uncle Jim, and 





cannot be brought into judgment in the courts of 
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this country. 2. Every sovereign State is bound 
to respect the independence of every other sover- 
eign State; and the courts of one country will not 
sit in judgment on the acts of the government of 
another done within its own territory. 3. This 
court is bound to take judicial notice of the facts 
that flagrant civil war exists in another country, 
that the revolution was successful, and that the 
revolutionary government was recognized by the 
United States as the government of the country, 
and for information as to those facts this court 
may consult the department of state. 4. The acts 
of a military commander in a foreign country, rep- 
resenting the authority of the revolutionary party 
as a government which afterwards succeeded and 
was recognized by the United States, cannot be 
made the subject of a personal action against him 
in the courts of this country. (George F. Under- 
hill, Plff. in Err., v. José Manuel Hernandez, U. S. 
Sup. Court. Decided Nov. 29, 1897.) 
Compensation of Special Attorneys and Coun- 
selors — Certificate of Attorney-General. —1. At- 
torneys and counselors specially employed to ren- 
der legal services for the United States cannot be 
compensated for such services, in the absence of 
the certificate of the attorney-general required by 
U. S. Rev. Stat., § 365. 2. One who receives a 
commission as special assistant to the district at- 
torney for particular cases, or for a single term of 
the court, or for a limited time, is not an assistant 
district attorney within the meaning of U. S. Rev. 
Stat., § 365, and cannot recover compensation 
without a certificate of the attorney-general. 
(United States, appt., v. Frank B. Crosthwaite, U. 
S Sup. Court. Decided Nov. 29, 1897.) 
Declaration of Trust— Deed by Trustee Held 
Not a Valid Execution of Power of Sale. —A 
grantee of real estate executed and caused to be 
recorded a deed, bearing even date and reciting the 
deed to him, wherein, for a consideration named, 
he declared that he held and would hold the prem- 
ises in trust, to collect the rents and profits, and 
apply the new income thereof to the joint use of 
two persons named, and the survivor of them, 
and, upon the death of such survivor, to convey 
the premises, or transfer the proceeds thereof, to 
the isstie of one of such cestuis que trust. A dis- 
cretionary power of sale was created by the trust 
deed, the proceeds, in such event, to be held and 
invested in lieu of the land for the purposes of the 
trust. Thereafter the original settlor and trustee, 
for a valuable consideration actually paid to him 
by defendant, conveyed the premises to defend- 
ant, by ordinary full-covenant warranty deed, 
making no reference to the declaration of trust 
or power of sale, and being in form what it should 
have been had the trust never been created. The 
court finds that defendant, in accepting such con- 
veyance and paying therefor, had notice that the 
trust deed had been executed, and of the trustee’s 





intention to appropriate the proceeds of the sale 
in derogation of the trust. Held, in a suit by the 
survivor of the cestuis que trust, that there had not 
been a valid execution of the power of sale, but 
that the premises are subject to the trust, and this, 
although neither of the cestuis que trust was in- 
formed of the creation of the trust until after the 
attempted conveyance to defendant, and the trus- 
tee had apparently dealt with the property as his 
The defense of the Statute of Limitations 
overruled, as defendant resided without the State 
at the time of his purchase of the property, and 
has continued to do so down to the present time. 
(Moloney, plaintiff, v. Tilton et al., defendants, 
N. Y. Sup. Court. Opinion in full in N. Y. Law 
Journal, Nov. 18, 1897.) 


Husband and Wife — Advancement of Money to 
Husband — Garnishment. — The rule that if one 
gives another money at his request, the law will 
imply a promise to pay, applies in the case of 
money given by a wife to her husband where there 
are no circumstances tending to show a different 
understanding between the parties. A_ gift of 
money from a wife to a husband must be estab- 
lished by some other evidence than that of use 
and possession permitted by him. In garnishee 
proceedings the sole issue was the ownership of 
the funds in the bank, and it is held that the court 
properly charged the jury that they were to deter- 
mine the question as to the facts existing at the 
time the writ was served. The fact that the bank 
settled with one of the parties after that date had 
nothing to do with the case. (Sykes v. City Sav- 
ings Bank, 4 Detroit Legal News, 38.) 


cwn. 


Railway Law — Yard Limits — Construction of 
Fences by Railway Company. — Neither the dis- 
tance from depots nor the question of frequent or 
infrequent use for switching purposes is the con- 
trolling consideration in determining yard limits, 
but whether such grounds are reasonably neces- 
sary for that purpose or liable to become so. A 
railroad company is not required to fence that 
portion of its grounds within its station or yard 
limits. A railroad company is not required to 
erect a fence, without wing fences or cattle-guards, 
along its right of way as a protection to children 
living adjacent to the highway. Where a fence is 
constructed the statutory requirements must be 
complied with. (Rabidon v. Chicago & West 
Michigan Railway Co., 4 Detroit Legal News, 38.) 


BOOKS RECEIVED. 


Abbreviations Used in Law Books. By Charles 
C. Soule. Boston: The Boston Book Co. 1897. 

General Digest, American and English. Quar- 
terly Advance Sheets, No. 5, October, 1897. 
Lawyers’ Co-operative Pub. Co., Rochester, N. Y. 

Bouvier’s Law:. Dictionary, Vol. 1. The Bosion 
Book Co., Boston, Mass. 1897. 
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the tide ebbs and flows twice in twenty-four hours; ” a short distance 
out I saw a steamer headed north, evidently bound for the sound by 
way of the Straits of Fuca. It was directly in my path, so I deter- 
mined to board her. Guiding myself carefully, I stepped on the 
after-deck, and at the same instant took a draught of the Immortal 
Materialized from my flask. The result was not only disastrous, 
but totally unexpected. I materialized all right, but I had over- 
looked the effect of the force of gravity which instantly operated, 
and by coming in contact with the steamer it was like an ordinary 
person suddenly stepping on the top of a fast-moving train, and like 
a rubber ball I bounded off into the ocean. Fortunately, | was not 
hurt, and being a good swimmer, I| readily regained the surface and 
shouted for assistance. The man on the lookout heard me, the 
alarm was given, and soon a boat came to my rescue, and I was 
taken aboard. It seems that not a soul had seen me alight on the 
steamer, all hands being below on devotional exercises, or splicing 
the main brace. As we approached the steamer, what was my 
amazement on finding it the identical Golden Horn, from whose 
deck, at this identical spot, I had been blown overboard some ten 
years before. As I clambered over the side of the steamer and 
stepped on deck, the first man to greet me was Captain Reefer, who 
recognized me instantly. “ What in hell were you doing out there 
in the ocean?” was his first remark. I explained to him that I had 
been waiting here for his return, as I had changed my mind about 
going to San Francisco; that I had a return ticket and didn’t care to 
go to the expense of paying fare back on another steamer. He 
looked as if he didn’t more than half believe me, but was too much 
of a gentleman to dispute my word. He did remark, however, that 
he wondered how I could content myself so long in what had evi- 
dently been a pretty damp state-room. I explained to him that my 
physicians had prescribed salt baths for my health, and having the 
leisure and opportunity, had availed myself of them pending his 
arrival. This, of course, was satisfactory, as well as a natural 
solution, and the subject was not referred to again. 


CHAPTER VI. 
THE TRIAL. 


As I stepped off the boat at Olympia, from whence I had started 
nearly ten years before, I saw many familiar faces, as well as others 





23 


that had been changed during my absence. The wharf and build- 
ings, as well as the business part of the city, had changed greatly, 
and although I had been familiar with every foot of the place, | had 
to take my bearings anew. Most of the faces of those | met were 
new to me, and even my old friends, as well as myself, had changed; 
consequently it was some time before I felt at home again. I soon 
ascertained that little interest had attached to my disappearance 
(how soon we are forgotten!), and the suggestion of murder con- 
tained in the probate proceeding was never acted upon officially. 
This gave me great relief, and I began to regret my return; but 
knowing that I could translate myself again at any time simply by 
omitting to take the Immortal Materializer, I finally concluded to 
remain long enough to place my property in a more satisfactory 
condition. The property had been sold under the probate proceed- 
ings, and in many instances buildings had been erected and other 
improvements made. I had no desire to wrong any one, still 
I wanted my property; consequently, after my personal identity had 
been fully established through recognition of old friends, I went to 
the purchasers of my property, and either bought of, or sold to them, 
thus making an equitable settlement. In one case, however, I could 
do neither, and a certain ranch then occupied by certain parties 
named McNeil remained in dispute. There was only one remedy 
left, and after exhausting all other means I directed my attorneys to 
enforce my legal rights, with the intention, if successful, of still 
allowing compensation for improvements. 

I little dreamed of the result of my action, or of the perplexing 
questions which would arise, or of the contradictory decisions which 
were about to be evoked. As will be seen later on, when I attempted 
to assert my rights the courts said I was dead; and when, in another 
court, | claimed as a defense the privilege of being dead, this was 
denied me, and I was declared alive. If I had reversed the thing 
and brought suit as a dead man, and defended as a live one, I should 
have probably won on both; as it was I lost both ways. I “ cop- 
pered ” when I should have played “ open,” and vice versa. 

I am not well enough posted in legal parlance to properly describe 
the history of the trial of my case in the Superior Court. I have no 
transcript of the evidence, nor can I accuratelv define the law points 
raised in the case. In fact, most of the points might be properly 
labeled point-no-point. Therefore I shall describe what occurred 
simply in my own way, and as / understood it. 

After other cases had been heard, the Judge announced that Scott 
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v. McNeil stood next for trial. The clerk began pulling slips of 
paper out of the box, and called out a name for every slip. I mis- 
trust they were blank pieces of paper, for he tripped up several times 
and called the names of some who were then out on another jury. 
My impression is that he had a poll-list in front of him, and read 
from that. It seemed to be an old list, too, as he called several who 
had been dead quite a number of years. It was evidently a trick 
put up by the lawyers on the other side, as they somewhat sneer- 
ingly intimated that inasmuch as I was dead I ought not to object 
to being tried by a jury of my peers; in other words, a corpse jury. 
Personally I did not object, as I was satisfied that a jury of dead men 
would guess as near right on a verdict as the average jury of live 
men. The Judge, however, was dead against me, as he allowed 
a peremptory challenge to every dead man called. He said some- 
what facetiously, if he allowed a jury of that sort to be empaneled, in 
order to make it comfortable for them it would be necessary to raise 
the temperature of the court-room to such a degree as to render it 
exceedingly uncomfortable for the rest, all of which would be dis- 
tressingly premature, or words to that effect. The Judge seemed 
to have a personal interest in the matter, and insisted on having his 
way. My lawyers took an exception to the ruling (which was the 
only thing in sight that they could take), and told me they were con- 
fident they could reverse the case in the Supreme Court on account 
of this erroneous ruling, in case the jury found against me. They 
said they were working to get as many errors as possible in the 
record just on that account. That may be the correct method of 
trying lawsuits, but it seemed to me just like a man going deliber- 
ately into the pastime of sitting down on carpet tacks just for the 
pleasure of pulling them out afterwards. 

After a while they got twelve men in the jury-box, and then they 
all stood up and held up their right hands, and the clerk mumbled 
out something about answering questions relating to their qualifi- 
cations, and then they sat down. I supposed, of course, the trial of 
my case had begun, but instead of that, the lawyers and court began 
to try the jury. First one lawyer would talk to a juryman, and ask 
his age, and where he lived, and what his business, and if he 
would convict on circumstantial evidence, and if he belonged to the 
A. P. A., or had formed or expressed any opinion of the case, or 
was related to either party by affinity or consanguinity up to the 
fourth degree, and wound up by saying, “ We challenge the juror 
for cause.” 
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I expected a fight or a foot race, of course, when a man deliber- 
ately challenged another in such a public manner, and | looked for 
the sheriff to arrest the parties at least, and for the Judge to fine 
them or send them to jail. Nothing of the sort happened. On the 
contrary, the Judge turned to the other lawyers and asked if they 
resisted the challenge. If they said they didn’t, then the juryman 
looked mad and left the box, and the clerk delved down into his 
tombstone record for another to take his place. If they said they 
did resist the challenge, then they went at the juryman and asked 
a lot more of fool questions, and then the Judge chipped in and had 
his say. One juryman, whose mouth was carved cornerwise across 
his countenance, was challenged on account of bias, and was actu- 
ally excused on that account. My lawyers tried to get rid of a fel- 
low who was cross-eyed, and although it was plainly apparent that 
nature had made more of a botch of his countenance than the other 
one with the bias mouth, still the Judge let him stay. When asked 
his name, he replied: 

“ Seymour.” 

“ Have you ever served on a jury before?” 

“No.” 

“ How old are you?” 

“ Forty-one.” 

“ Are you married? ” 

“No.” 

“Tf the Court please, we challenge this juror.’ 

“ State the grounds of your challenge.” 

“ Strabismus.” 

“ What?” 

“ Strabismus.” 

“You mean he is cross-eved. That is not one of the grounds of 
challenge allowed by the code.” 

“ True, your honor, but a juror is subject to challenge for causes 
other than those specified in the statute. A juror must possess cer- 
tain faculties in order to be qualified. He must be able to hear, to 


’ 


understand and to see. Is adeaf man eligible, or one who does not 
possess understanding? Certainly not. And the same rule applies 
to one who cannot see, or sees too much, or cannot see straight. 
You cannot tell when a witness is lying or how much he is lying 
simply by hearing him testify; it is necessary to.see him, and note 
his expressions. Now this man Seymour would see more faces and 
a greater variety of expressions than all the rest of the jury put 
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together. He might be all right on cross-examination, but how 
would he be on the direct? Through his distorted vision all the 
angles of light are perverted, or even obliterated. Most people with 
normal eyes can cross them, and the vision becomes both painful 
and confusing. I will ask the Court to just try it for a moment, 
and look at me, and see if | don’t appear crooked? ” 

“ Well,” said the Judge; “ that is apparent enough without turn- 
ing this court into a spectacle shop. However, this is rather a novel 
question, and [| will not pass on it until the incoming of the court 
at one o'clock, and the jury may be discharged until that time, as 
I understand from the clerk that several parties desire to take out 
their final citizenship papers.” 

Most of the people left the court-room, while those desiring their 
final papers, and their witnesses, clustered around the clerk’s desk. 
The ceremony of transferring allegiance from foreign powers 
and potentates to that of Uncle Sam is certainly very imposing and 
impressive. The candidates and their supporters are all sworn, and 
a few questions are rattled off to them about being “ attached to the 
principles of the Constitution of the United States, well disposed to 
the good order and happiness of the same, of good moral character, 
a resident of the United States for five years, and of the State one 
year, etc.,” all of which they generally know as much about as if 
interrogated regarding the realm of the Mikado, and for aught they 
usually know, could have been just as easily manufactured into Japs 
as into free and enlightened citizens of the United States. This is 
usually followed with a short address by the Judge, congratulating 
them on their intelligence, the purity of their motives, and their 
evident desire to free themselves from the tyranny and oppression 
of their native countries. Had their real reasons been given, it 
would doubtless have been that they desired to vote, and hold office, 
and take up a homestead or tree claim, and after making some 
money here to go back to the old country to live free from military 
duty. This is not true of all, however, as many are sincere in their 
declarations. 

Among the number naturalized was one of the jury by the name 
of Ole Olson, but this fact escaped the Judge’s attention. 

In the meantime the cross-eyed juryman was full of tribulation. 
He was aware that he was the subject of discussion, and it was so 
full of terrors to him that he was in doubt as to just what offense he 
had been guilty of. To make it worse, some of the other jurymen 
guyed him until he became frantic as well as demoralized. It was 
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suggested as the only escape that he go and get his eyes straight- 
ened. He caught at this eagerly, and went to Payne, the oculist, 
and requested him without delay to operate on his eyes. This was 
soon done, and with a bandage shading his eyes, he got back to the 
court-room just as the jury was called to the box. As soon as 
order was observed the Court announced: 

“ During the noon hour I have carefully considered the challenge 
which was interposed to Juror Seymour, and I must say there is 
great force in the objection urged. It is the duty of jurors not only 
to listen closely, and weigh carefully the evidence given by each 
witness on the stand, but also to closely scan his demeanor, his 
manner of testifying, and especially to note the expressions of his 
countenance, to the end that they may determine just what weight 
should be given the evidence. Anything that impairs or prevents 
a juror from so doing, just to that extent disqualifies him as a juror. 
It is plainly apparent that this juror, by no act or premeditation of 
his own — so far as the court is advised —is deplorably afflicted, 
and the Court will take judicial notice of the fact that obliquity of 
vision necessarily results therefrom, and that objects which are 
plainly apparent to ordinary vision, become to him confused and 


perplexing, constantly shifting and changing, conveying thereby 
false, delusive and deceptive impressions, all of which is plainly 
observable by a casual inspection of the juror.” 

With this the Judge turned to the jury and continued: 


” 


“Mr. Seymour, stand up, and 

“What have you got your eyes covered for? Remove the band- 
age, sir!” 

The juror did as directed, and presented a most astonishing 
appearance. His eyes were red, swollen and bloodshot; they rolled 
and flickered like those of a new-born baby, and finally, after a vain 
struggle to control them, they settled down and turned half over, 
facing outwards. The Judge gazed at him in petrified astonish- 
ment and amazement for a moment, and then thundered forth: 

“What do you mean, sir, by such actions? Are you trying to 
impose on the court?” 

Galvanized into life for a moment, the juror struggled and gasped 
for breath, while his eyes rotated in a most astonishing manner. 

“T thought, your honor “s 

“Silence, sir! The Court don’t care what you thought. When 
you presented yourself this morning your eyes were crossed; they 
toed in; were pigeon-toed, in fact; now you are rolling them like 
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a couple of flutter wheels. You are guilty of contempt of court, 
committed purposely and feloniously, in the very presence of the 
Court, and I sentence you to jail for ten days. Sheriff, remove the 
prisoner.” 

Without more ado he was hustled off, and after quiet was 
restored the Judge continued: 

“ The fact that this juror, as just now discovered, has the extra- 
ordinary power of dislocating his eyes does not affect or change my 
ruling; let it be entered nunc pro tunc that the challenge to Juror 
Seymour is allowed by reason of being subject to permanent and 
incurable strabismus. 

Soon afterwards the juror, Ole Olson, was examined. He was 
asked if he was a citizen. He said he was. 

“ Have you taken out final papers?” 

“Ay got mae letst peper to-day.” 

“ How was that? Why didn’t you take them out sooner?” 

“Val, de klerk faler tal if ay vil vote for hem naxt letson tame ha 
vil inta yarge ingentang for pepers; ef ay don’t et vil kosta mae tra 
dolors. Ay tank des ban hal bully kontrak.” 

This seemed to paralyze the clerk, but before he could speak the 
attorney said: 

“Your honor, I challenge this juror upon the ground that he is 
disqualified.” 

Then there was another long wrangle. One side said Ole should 
not have been summoned as a juror, because not a citizen, and that 
the oath taken by him while he was disqualified was not binding. 
In fact it was just as though a stranger had just stepped in the box 
when the regular panel was not exhausted. 

The other side contended that prior proceedings were not void, 
but voidable only, and as the juror was now competent, all objec- 
tions were removed. The attorneys didn’t seem able to agree on 
the law or anything else, so the Judge again took a hand in. He 
said the law contemplated the selection of lawful jurors. They must 
be male resident citizens, over twenty-one years of age, and not over 
sixty, though the age limit was one which only the juror himself 
could urge; that he must be of sound mind, and free from disquali- 
fying bodily infirmities. In the case at bar, Olson was not legally 
qualified when sworn on his voir dire, but had now become fully 
qualified; that an inspection of the record when he was naturalized, 
as well as the recollections of the Court, show that more than five 
years had elapsed since he took out his first papers — indeed, it was 
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nearly seven years; that Olson was entitled to his final papers fully 
two years ago, and that equitably he was a citizen during that period. 
The final papers are but evidence of his /ega/ title to citizenship, and 
that the legal and equitable titles are now joined in the same person, 
and that for the purpose of this case the legal right dates back to 
the inception of the equitable right; and consequently he was and is 
a lawful juror. In other words, a present qualification is entitled to 
greater weight than an antecedent disqualification.” 

Finally every juryman was asked if he would believe the evidence 
of a dead man when it was given orally in court. Most of them said 
they wouldn’t, though one or two thought they would consider it 
provided the man had been dead long enough so he could not be 
successfully impeached. And so it went on for at least a couple of 
hours, and then they had the jury stand up and be sworn again. 
The jury had evidently lied so much that the first oath had become 
exhausted; after that they swore the jury regularly every two hours. 

Finally they got down to business and let the jury go to sleep. 
Then one of the lawyers asked for an adjournment until next day, 
so as to prepare for trial. He said it was a very important case, and 
he haa been so crowded with other cases that he really did not feel 
like plunging into this one without a little preliminary preparation; 
and besides, one of his most important witnesses was not yet in 
froin his ranch. But the Judge got mad, and said he was not going 
to keep the jury and witnesses waiting at a big expense to the 
county just because the lawyers weren’t ready. He had come here 
to hold court, and if parties were not ready they must take the con- 
sequences, as he should feel it his duty to adjourn court and stop 
piling up expense for nothing. The taxes were high enough even 
with the strictest economy, and every moment must be improved, 
even to the holding of evening sessions; and then the Judge pulled 
his side whiskers, beamed benignantly at the mossback voters on 
the back seats, and sternly at the lawyers within the bar. The voters 
thereupon were filled with admiration of the Judge and indignation 
toward the lazy lawyers, and expressed the same with sundry looks, 
and nods, and whispers, and shuffling of feet, but this was finally 
turned to awe when the bailiff, being urged thereto by the Judge, 
rapped sharply on the desk and shouted: “ Order in court; order in 
court.” The Judge finally said that he would let the case go over 
until morning, but at that time parties must be ready promptly, and 
the case would go on, witnesses or no witnesses. 

The Judge was evidently worried over the expenses of court and 





